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Committee Chair Blumenthal, Ranking Member Blackburn, and members of the Subcommittee: 
 
Thank you for conducting this hearing to investigate how pharmacy benefit manager (PBMs) operations and 
lack of transparency have contributed to higher drug prices for consumers. In this statement, NCPA will offer 
support and suggestions on steps that Congress and the Federal Trade Commission (FTC) could take that would 
lower out-of-pocket costs for patients, provide certainty for small business pharmacies, and protect taxpayers 
by bringing more transparency to the PBM/health insurer marketplace. 
 
NCPA represents America’s community pharmacists, including 19,400 independent community pharmacies. 
Almost half of all community pharmacies provide long-term care (LTC) services and play a critical role in ensuring 
patients have immediate access to medications in both community and LTC settings. Together, our members 
represent a $67 billion health care marketplace, employ 215,000 individuals, and provide an expanding set of 
health care services to millions of patients every day. Our members are small business owners who are among 
America’s most accessible health care providers. 
 
Our pharmacies and the patients they serve have long had concerns about PBMs, their anticompetitive 
practices, and the role they play in ever-increasing drug costs. These concerns have been further exacerbated 
because of the COVID-19 pandemic’s impact on small businesses. Independently owned pharmacies have served 
as lifelines as essential businesses during the pandemic, but PBM practices are causing these small businesses 
to struggle to remain viable and keep doors open to provide continued access and care in many of the country’s 
medically underserved areas.  
 
PBMs play an oversized role in federal health care programs as large corporate middlemen. The United States 
is the only country in the world that utilizes PBMs, and drug prices in this country remain exponentially higher 
compared to other countries. PBMs determine which pharmacies patients may choose by creating provider 
networks, determine which drugs patients can be prescribed by creating drug formularies, and determine how 
much patients pay at the pharmacy counter for their medications. Because of their anticompetitive practices 
and our nation’s ever-increasing drug costs, greater scrutiny over PBM business tactics is imperative. PBMs 
negatively impact the marketplace for prescription drugs in the following ways: 
 
Overly consolidated market. The three largest PBMs control at least 80 percent of the health plan pharmacy 
benefit market and are all integrated with the nation’s largest health insurers.1 A PBM, as part of a vertically 
integrated entity with a health insurer and mail-order/specialty/retail pharmacies, has market power in the 

 
1 Fein, Adam. “The Top Pharmacy Benefit Managers of 2021: The Big Get Even Bigger.” Drug Channels. April 6, 2021. 
https://www.drugchannels.net/2022/04/the-top-pharmacy-benefit-managers-of.html?m=. 
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majority of markets in which community pharmacies try to compete.2 This high degree of consolidation makes 
one wonder if PBMs are truly separate entities, or if PBMs are merely an extension of insurers.  
 
Waste to taxpayers. The Centers for Medicare & Medicaid Services (CMS) is concerned that PBMs’ use of 
“spread pricing is inflating prescription drug costs that are borne by beneficiaries and by taxpayers,”3 and the 
Congressional Budget Office estimates that moving to transparent pharmacy reimbursements will save $1 billion 
over 10 years.4 Such deceptive PBM practices were found on the local level as well. In Ohio, the state auditor 
found that, of the $2.5 billion that is spent annually through PBMs on Medicaid prescription drugs, PBMs 
pocketed $224.8 million through the spread alone during a one-year period.5 This is but one of many examples6 

of PBM abuse of state taxpayer dollars.  
 
Medicare Part D pharmacy direct and indirect remuneration (DIR) fees. Pharmacy DIR fees are deceptive PBM 
tactics where post-point-of-sale clawback fees are assessed on pharmacies months after Medicare Part D 
prescriptions are filled instead of being deducted from claims at the point of sale. In a recent final Medicare Part 
D rule, CMS acknowledged pharmacy price concessions, also known as pharmacy DIR fees, have increased more 
than 107,400 percent over a 10-year period.7 Already, PBMs are citing the rule to impose new predatory contract 
terms on independent pharmacies for 2023. 
 
Adhesion contracts. PBM contracts with pharmacies are almost always adhesion contracts. In these deceptive 
PBM tactics, community pharmacies are unable to negotiate contract terms and are forced to sign these take-it-
or-leave-it contracts to have access to all the health plan’s subscribers. Without an in-network contract, a 
pharmacy cannot compete in the market for the prescriptions of that PBM’s related health plan’s patients. These 
adhesion contracts contain language that minimizes the ability of the pharmacy to advocate for better terms or 
provide better service to patients.  
 
Haphazard “utilization management” at the expense of patients. Due to contractual obligations with PBMs, our 
members frequently must explain to their patients that due to “utilization management” (e.g., prior authorization 
and step therapy) and formulary exclusions, patients are unable to get access to their prescribed medication. 
PBMs use these deceptive practices to direct utilization to the drug with the best manufacturer rebate, which is 
often not the best drug for the patient. In a recent analysis by IQVIA, two-thirds of patients who wanted to start 
a new prescribed drug were unable to do so because of these controls, and the largest PBMs are blocking about 
450 products.8  
 
Steering patients through a definition of “specialty drug.” Another deceptive PBM practice occurs when PBMs 
limit which types of prescriptions non-affiliated pharmacies in their network are allowed to fill. The PBMs regularly 
design plans that require, coerce, or incentivize patients to use a PBM-affiliated pharmacy option for high-cost 
specialty drugs. These plans force community pharmacists, when presented with a prescription for a PBM-deemed 

 
2 https://www.ama-assn.org/system/files/2020-10/competition-health-insurance-us-markets.pdf, see e.g., Table 1 (in 92% of markets, at least one insurer 
with PBM has 30% market share; in 50% of the MSAs, one insurer has at least 50% market share). 
3 https://www.cms.gov/newsroom/press-releases/cms-issues-new-guidance-addressing-spread-pricing-medicaid-ensures-pharmacy-benefit-managers-
are-not.  
4 https://ncpa.org/spread-pricing-101.  
5 Auditor of State of Ohio, Auditor’s Report: Pharmacy Benefit Managers Take Fees of 31% on Generic Drugs Worth $208M in One-Year Period, (Aug. 16, 
2018). https://ohioauditor.gov/news/pressreleases/Details/5042. 
6 https://ncpa.org/sites/default/files/2022-05/NCPA%20Medicaid%20managed%20care%20reform%20one-pager%204-2022.pdf. 
7 Final Rule: Medicare Program; Contract Year 2023 Policy and Technical Changes to the Medicare Advantage and Medicare Prescription Drug Benefit 
Programs; Policy and Regulatory Revisions in Response to the COVID–19 Public Health Emergency; Additional Policy and Regulatory Revisions in Response 
to the COVID–19 Public Health Emergency, https://public-inspection.federalregister.gov/2022-09375.pdf, page 420. 
8 https://www.iqvia.com/locations/united-states/blogs/2021/09/payer-controls-assumptions-for-access-and-uptake.  
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“specialty” drug, to direct the patient to a competing PBM-affiliated pharmacy. Such steering is often coupled 
with deceptive PBM tactics of providing discriminatory, higher pricing to their affiliated pharmacies, as shown 
below. 
 
Discriminatory reimbursement. In 2018, the auditor of the state of Ohio produced a State Report on Ohio’s 
Medicaid Managed Care Pharmacy Services that spoke to PBMs’ conflicts of interest.9 In it, the auditor found 
discriminatory reimbursement in how PBMs compensated their affiliated pharmacies at a higher rate than 
independent pharmacies. That is a finding we believe would be consistent throughout the country based on 
evidence we have seen from other states like Arkansas, Florida,10 and Oklahoma. In fact, in February 2018, the 
Arkansas Pharmacists Association, joined by Arkansas Lt. Gov. Tim Griffin and almost half of the General Assembly, 
held a press conference showing data that PBMs pay their own affiliate pharmacies more than independent 
pharmacies.23 The Arkansas data contained over two hundred examples of discriminatory reimbursement. Such 
anticompetitive behavior results in increased costs and harm to patients.  
 
Gag clauses. In another deceptive PBM practice, PBMs currently include broad confidentiality language that 
prohibits pharmacists from discussing their own services, business practices, or the undefined term “other 
information” contained in the contract or provider manuals with third parties. These provisions can chill if not 
prohibit pharmacist communication with policymakers, elected officials, and others.  
 
Removal from network without cause. A pharmacy agrees to receive lower patient copays in exchange for being 
in a PBM’s preferred pharmacy network. In a deceptive practice, PBMs can and do remove pharmacies from 
preferred networks without cause or prior notice. These changes detrimentally impact patients who are forced to 
seek out the PBM’s affiliated pharmacy or pay higher copays for their prescriptions at the now-removed 
pharmacy. This behavior reduces patient choice, stifles innovation, and may lead to increased prices. 
 
Overly broad audits. The PBM contract terms subject independent pharmacies to “audits” of their business 
practices. This tactic allows a PBM to punish direct competitors with time-consuming and costly fishing 
expeditions.  
 
Relinquishing data ownership. PBM contracts often require the pharmacy, or the member pharmacies in the case 
of a Pharmacy Services Administration Organization,11 to relinquish ownership of all data and information sent 
from the pharmacy to the PBM. The conveyance of data ownership is important because it not only allows access 
to a pharmacy’s competitively sensitive information, it all but guarantees the PBM will utilize the information to 
manipulate reimbursements and fees and steer patients to PBM-affiliated pharmacies. 
 

 

Conclusion  

In conclusion, prescription drug prices continue to grow at an unacceptable rate. There are many factors in the 

pharmaceutical supply chain and delivery system that may contribute to this growth, including PBM middlemen. 

 
9 https://audits.ohioauditor.gov/Reports/AuditReports/2018/Medicaid_Pharmacy_Services_2018_Franklin.pdf. 
10 Milliman, Florida Agency for Health Care Administration: Pharmacy Benefit Manager Pricing Practices in Statewide Medicaid Managed Care Program (Dec. 
2020). 
11 PSAOs manage health plan and PBM relationships on behalf of pharmacies that choose to engage their services. Among other things, PSAOs contract on 
behalf of the pharmacies with the PBMs and field questions about claims, reimbursement, and audits. 
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Given the rise in prescription drug costs and the resulting out-of-pocket burden on consumers, we urge Congress 

and the Biden administration to consider solutions that successfully lower costs.  

NCPA supports passage of S. 1388, the Prescription Pricing for the People Act of 2021, by Sens. Charles Grassley 

(R-Iowa) and Maria Cantwell (D-Wash.), which would require the FTC to examine the effects of PBM consolidation 

and vertical integration on drug pricing, as well as anticompetitive PBM practices, and provide policy 

recommendations to Congress to improve competition and protect consumers. Congress should also pass S.298, 

the Pharmacy Benefit Manager Accountability Study Act of 2021, by Sens. Marsha Blackburn (R-Tenn.) and Mike 

Braun (R-Ind.), which would require the Government Accountability Office to submit a report on PBMs to the 

Senate Finance and Health, Education, Labor, and Pensions Committees which will investigate PBMs and provide 

recommendations for lowering prescription drug prices. 

Additionally, the FTC should conduct a 6(b) study on PBMs’ commercial activities to give the agency better insight 

into their drug pricing practices and their contracts with pharmacies. Under Section 6(b) of the FTC Act, the 

commission has subpoena power to request information on the PBM’s business practices. The FTC should also 

conduct a retrospective review of previously consummated mergers involving PBMs.  

 

NCPA stands ready to work with Congress and the administration to implement policies that will lower drug prices 

at the pharmacy counter for our members’ patients. 


