
 

 

October 5, 2020 

 

Ms. Seema Verma 

Administrator 

Centers for Medicare & Medicaid Services 

Department of Health and Human Services 

Attn: CMS-3394-NC 

P.O. Box 8016 

Baltimore, MD 21244 

 

Re: Medicare Program: Electronic Prescribing of Controlled Substances; Request for 

Information (RFI)(CMS-3394-NC) 

 

Dear Administrator Veema: 

 

The National Community Pharmacists Association (NCPA) appreciates the opportunity to 

provide comments to CMS regarding the request for information on the implementation of the 

Electronic Prescribing of Controlled Substances (EPCS) rule as required by Section 2003 of the 

Substance Use-Disorder Prevention that Promotes Opioid Recovery and Treatment for Patients 

and Communities (SUPPORT) Act.  

 

NCPA represents America’s community pharmacists, including 21,000 independent community 
pharmacies. Almost half of all community pharmacies provide long-term care services and play 

a critical role in ensuring patients have immediate access to medications in both community 

and long-term care (LTC) settings. Together, our members represent a $76 billion healthcare 

marketplace, employ 250,000 individuals, and provide an expanding set of healthcare services 

to millions of patients every day.  Our members are small business owners who are among 

America’s most accessible healthcare providers. NCPA submits these comments on behalf of 
community and long-term care pharmacies. 

 

Section 2003 of the SUPPORT Act requires prescriptions for controlled substances in Medicare 

Part D be transmitted electronically on January 1, 2021.  However, the statute contains some 

rulemaking requirements on CMS on waivers, penalties, and compliance assessment.  Because 

of the public health emergency (PHE), CMS has refrained from finalizing the rule until January 1, 

2022 and published the request for information (RFI) to seek input on the undefined authorities 

contained within the statute. 

 

NCPA appreciates the work CMS is undertaking to craft a workable rule to accommodate the 

needs of the public and stakeholders and the ability to provide information about inquiries 
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which CMS has raised.  Additionally, NCPA is submitting collective comments as part of the 

EPCS Coalition on the expected timeline of EPCS adoption. 

 

Long Term Care (LTC) Exception  

 

Section 2003 of the SUPPORT Act contains a provision which provides an exception for certain 

patients in long term care facilities.  Patients in Long Term Care Facilities (LTCFs) are typically 

older, take more prescriptions, including opioids, and suffer from chronic pain at a higher rate 

than peers in their respective age group.   Additionally, there is a unique care setting in LTCF 

which creates a distinctive challenge for prescribers which CMS acknowledges as “due to the 
necessary three-way communication involving the prescriber, the facility, and the pharmacy1.”   
 

This setting, and the inability and unlikelihood of prescribers to access the IT health systems of 

LTCFs, could result in delays for the dispensing of appropriate and urgent opioid medication for 

LTC patients.  However, in crafting the statute, Congress recognized the difficulty this situation 

presents in providing effective opioid medication by providing two applicable exceptions for 

EPCS for LTC patients.2   The statute provides an exception for “a situation where a practitioner 
reasonably determines that it would be impractical for the individual involved to obtain 

substances prescribed by electronic prescription in a timely manner, and such delay would 

adversely impact the individual’s medical condition,” which encompasses the inability for a 
multiparty system to quickly treat the chronic pain needs of LTC patients. 

 

As CMS starts to create an enforcement and waiver scheme, NCPA requests CMS honor the 

plain language of the statute and the intention of Congress during the rulemaking process and 

continue to preserve the LTC resident exception by being cognizant of the unique setting and 

circumstances.   

 

Appropriate Penalties for Non-Compliance/Promotion of EPCS Adherence 

 

As stated in the request, 98.7% of pharmacies are already EPCS enabled. EPCS3.  Since EPCS has 

been adopted by many States around the country – including more implementing EPCS in the 

future or discussing passing the enacting legislation4, adoption by pharmacy is not delaying the 

implementation of an electronic standard – in fact, through policies such as EPCS, our 

membership has embraced their role in the ongoing fight against opioid abuse and misuse. 

 

As noted in the RFI, much of this wide adoption within pharmacy and increasing prescriber 

compliance has occurred with some States choosing to impose few or no penalties for 

                                                 
1 85 Fed. Reg. at 47156.   
2 42 U.S.C. 1395w-104(e)(7)(B)(iv)  
3 https://surescripts.com/enhance-prescribing/e-prescribing/e-prescribing-of-controlled-

substances/?adgroup=EPCS 
4 https://hellohealth.com/blog/epcs-regulations-mandatory-states/ 
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noncompliance5.  Despite a lack of financial penalties, many States have seen a rise in 

complying prescribers.  Statutory penalties vary from State to State but most would be 

described as generally de minimis in nature and most States include annual caps for repeat 

violations.  

 

Additionally, there are sufficient hardship and other waivers built into the statute for 

prescribers experiencing hardship or other reasons for noncompliance.  NCPA suggests CMS 

adopt a similar structure which mirrors the successful implementation in the States.  A minimal 

financial penalty adequately encourages adoption without being overly punitive.  Several States 

do not have any penalties at all for noncompliant practitioners, which has not impacted 

pharmacy participation 

 

With the ongoing COVID-19 public health emergency (PHE), there is even more of a pressing 

need and environment for transmitting prescriptions electronically. 

   

Conclusion 

 

NCPA greatly appreciates the opportunity to share our comments and suggestions on EPCS.  

NCPA and our membership is ready for the implementation of EPCS on January 1, 2022 or any 

point earlier. 

 

Sincerely, 

 

 
Ronna B. Hauser, PharmD 

Vice President, Policy & Government Affairs Operations 

National Community Pharmacists Association 

 

 

 

 

                                                 
5 https://mdtoolbox.com/eprescribe-map.aspx?AspxAutoDetectCookieSupport=1 




