
 

 

October 21, 2020 

 

Mr. Chris Toth 

Executive Director 

The National Association of Attorneys General 

1850 M Street NW, 12th Floor 

Washington, DC  20036 

 

Dear Mr. Toth: 

 

I am writing today on behalf of the National Community Pharmacists Association to express our concerns with 

the recent contractual “collaboration” between Express Scripts and Prime Therapeutics, two of the largest 

pharmacy benefit managers (PBMs) in the country. Unfortunately, one of the main objectives of this contractual 

arrangement is aimed at leveraging their combined scale to exact even lower reimbursement rates from 

pharmacies. Eventually, this leads to drastic negative effects on patients due to pharmacy closures. A study by 

the Rural Policy Research Institute found that under-reimbursements led to the closure of 1,231 independent 

pharmacies in rural areas between 2003 and 2018. As a result, 630 rural communities nationwide that had at least 

one retail pharmacy in 2003 had zero retail pharmacies in 2018.1 The situation is no better in urban areas; 

between 2009 and 2015, 1 in 8 pharmacies closed as a result of under reimbursements in the Medicaid and 

Medicare programs, disproportionately affecting independent pharmacies and low-income neighborhoods.2  

 

NCPA represents the interest of America’s community pharmacists, including the owners of more than 21,000 

independent community pharmacies across the United States. These independent pharmacies impact the lives of 

tens of thousands of patients. Pharmacists are frequently the most accessible healthcare providers in many 

communities and are critical in providing access to pharmacy care services and prescription medications that play 

a significant role in managing chronic conditions and staving off costly downstream medical interventions. All 

over the nation, however, community pharmacists’ role in in the healthcare delivery system is being threatened by 

the opaque practices of PBMs. Because of these practices and lack of proper oversight, PBMs can ratchet down 

reimbursement rates, and pharmacy providers are frequently reimbursed at rates below the pharmacy’s cost to 

acquire  the medications they dispense.  20.5% of United States ZIPS that currently have a retail pharmacy, only 

have an independent pharmacy to serve the community.3 These are communities where PBM owned pharmacies 

and large chains ARE NOT located. Patients will be the ones to suffer if PBMs continue to be allowed to engage 

in unfair business practices. 

 
1 Abiodun Salako, Fred Ullrich & Keith Mueller, Update: Independently Owned Pharmacy Closures in Rural America, 2003-2018, RUPRI 

Center for Rural Health Policy Analysis, July 2018, Rural Policy Brief No. 2018-2, available at https://rupri.public-

health.uiowa.edu/publications/policybriefs/2018/2018%20Pharmacy%20Closures.pdf. 
2 Jenny S. Guadamuz, G. Caleb Alexander, Shannon N. Zenk & Dima M. Qato, Assessment of Pharmacy Closures in the United States 

From 2009 Through 2015, JAMA Internal Medicine, Oct. 21, 2019, www.jamainternalmedicine.com. 
3 National Community Pharmacists Association analysis of NCPDP data 

https://rupri.public-health.uiowa.edu/publications/policybriefs/2018/2018%20Pharmacy%20Closures.pdf
https://rupri.public-health.uiowa.edu/publications/policybriefs/2018/2018%20Pharmacy%20Closures.pdf


 

Pharmacy Benefit Managers (PBMs) are largely unrecognized by most consumers and misunderstood by many 

employers and payors (including governmental entities), but they have a tremendous impact on U.S. health care 

decision-making and drug spend. For example, the three largest PBMs controlled approximately 76% of the 

market in 2018. While PBMs’ role goes largely unnoticed, the nontransparent nature of the traditional PBM 

business model can add hidden costs and lead to higher prices, namely from conflicts of interest and drug rebate 

games. Attempts to regulate PBMs by the states have been thwarted by countless lawsuits initiated by the PBM 

industry citing ERISA preemption. In fact, the United States Supreme Court, recently heard oral arguments in 

Rutledge v. PCMA regarding the application of ERISA to the regulating of the relationship between PBMs and 

pharmacies. Forty-five states and the District of Columbia filed as amici curiae in support of Rutledge (Arkansas). 
4 

 

The consolidation in the industry has exasperated the harm caused by PBMs to patients and community 

pharmacies.  The continued reduction in reimbursements from PBMs combined with the steering of patients to 

PBM-owned pharmacies have brough a wave of pharmacy closures, with approximately 2,000 community 

pharmacies lost over the last two years.5  These closures have a disproportionate impact on patients in rural areas 

and urban centers, which raises critical public health concerns for your constituents.  

 

To give a little context about the impact of the Express Scripts and Prime contractual collaboration, it is important 

to understand the size and scope of the entities.  Express Scripts covers 75 million patients, the second largest 

PBM with significant market share across the country. Even before entering into this agreement with Prime, 

Express Scripts – which is now owned by Cigna – wielded significant negotiating leverage over independent 

pharmacies, and its contracting practices have been the subject of antitrust litigation. Prime is owned by a group 

of Blue Cross/Blue Shield plans covering over 30 million patients in 18 states – Alabama, Florida, Idaho, Illinois, 

Kansas, Minnesota, Montana, Nebraska, New Mexico, North Carolina, North Dakota, Oklahoma, Oregon, Rhode 

Island, Texas, Utah, Washington, and Wyoming. In these states, Prime often covers well over half of all 

commercially insured patients, giving Prime considerable negotiating leverage over independent pharmacies as 

well. 

 

Together, Express Scripts and Prime wield incredible negotiating leverage. Rather than continuing to compete 

with Prime, Express Scripts is now negotiating jointly for both companies, wielding their combined heft to 

demand anticompetitive reductions in reimbursement rates. Any pharmacy that refuses to accept Express Scripts’ 

pricing demands will now lose access to all Express Scripts patients and all Prime patients. As one industry expert 

explained, the “combined volume of Express Scripts and Prime will have enormous leverage with manufacturers 

 
4 https://www.supremecourt.gov/DocketPDF/18/18-540/134605/20200302130544620_18-540tsacCalifornia.pdf 
5 IQVIA, DDD – Drug Distribution Data (last visited Feb. 20, 2020) (showing the number of U.S. retail pharmacies dropped from 

58,706 in December 2017 to 56,788 in December 2019) 



 

and pharmacies.6 Another industry source echoed this assessment, noting that this joint-contracting arrangement 

gives these PBMS “outsized leverage in negotiating drug prices with manufacturers and pharmacy networks.”7  

 

Federal and state antitrust laws condemn anticompetitive collusion among competitors, including among PBMs as 

“buyers” of pharmacy services.8 This collusive arrangement will have dire consequences for independent 

pharmacies and the patients and communities they serve. Indeed, Express Scripts has already forced pharmacies 

to accept diminished reimbursement and less favorable terms to avoid losing access to these two essential sources 

of patients. Independent pharmacies play a critical public health role, particularly for underserved communities in 

which the local pharmacist is often the closest (or only) healthcare provider. Because they typically operate with 

razor-thin margins, thousands of independent pharmacies have been forced to close over the past two decades. 

This collusive arrangement therefore jeopardizes the viability of independent pharmacies around the country and 

warrants urgent and aggressive action from antitrust enforcers. 

 

I urge states’ attorneys general to thoroughly examine and provide meaningful oversight over the 

collaborative relationship between Express Scripts and Prime Therapeutics and the impact on patients and 

pharmacies in their respective states. NCPA has spent the past six months advocating for regulatory oversight 

into this contractual relationship and will continue to do so until an investigation is officially launched, and proper 

oversight is implemented. 

 

Sincerely, 

 
B. Douglas Hoey, RPh, M.B.A. 

NCPA Chief Executive Officer 

 

 

 
 

 
6 Adam Fein, Ph.D., Drug Channels, Express Scripts + Prime Therapeutics: Our Four Takeaways from this Market Changing Deal (Jan. 

7, 2020), https://www.drugchannels.net/2020/01/express-scripts-prime-therapeutics-our.html. 
7 Dan Danielson, M.S., R.Ph., Physicians Practice, Integrations, consolidations, and mergers: steps toward a better future? (Feb. 17, 

2020), https://www.physicianspractice.com/view/integrations-consolidations-and-mergers-steps-toward-better-future. 
8 See, e.g., Weyerhauser Co. v. Ross-Simmons Hardwood Lumber Co., 549 U.S. 312, 321-22 (2007). 
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